Following the suggestion from the District Office,
MSHA's assessment office in Arlington, Virginia wrote a
special assessment that found that while the violation
resulted from management's negligence and was serious the
amount of the penalty warranted was only $2,000.  Prior to
the era of nonadversarial enforcement such a violation
would have been specially assessed at $5,000 to $10,000.
Compare, Southern Ohio Coal Company, 4 FMSHRC 1459 (1982) .

Bethlehem, not satisfied with this "fairly low" assess-
ment, filed a notice of contest.  In due course, the solicitor
filed the Secretary's proposal for penalty with the Commission
After assignment, the trial judge issued a pretrial order.
In response, the operator raised as a defense, Mr. Crumrine's
ruling at the conference of October 6r 1982.

On or about May 19, 1983, the solicitor called the
trial judge to seek a postponement for compliance with Part B
of the outstanding pretrial order on the ground the District
Manager had decided to settle the matter by reinstating
Mr. Crumrine's ruling of October 6, 1982 and accepting a
penalty of $500.  To expedite the matter, the District
Manager directed the inspector, Mr. Dower, to issue the
modifications necessary to effect a reduction of the charge
in the (d)(1) citation and to vacate the 104(a) citation.
Mr. Dower followed orders but the modifications were
rescinded when the trial judge refused to approve the
settlement.

fn. 11 (continued)

citations that have been issued by the inspectors in the

field."  The same report also noted that:

Unfortunately, these days, it seems that the MSHA
inspectors who are not afraid to enforce the
Act wind up having to defend themselves, not only
against the operators but also against their own
supervisors.  Committee members related conversa-
tions with MSHA inspectors that confirmed the view
that the weakened enforcement approach we have seen
in the field results from the message that has been
sent down from the top agency heads.  Vigorous enforce-
ment of mandatory health and safety standards has been
viewed as "nit picking'1 and the message to the inspector
in.the field has been clear: back off, and if you cite
a condition at all, cite it as a non s&s (nonserious)
violation.
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